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IF YOU ARE A TENANT OF A 
COMMERCIAL OR RETAIL PREMISES 
AND WISH TO SUBLEASE YOUR 
PREMISES, THERE ARE A NUMBER 
OF FACTORS THAT MUST BE 
CONSIDERED. 

WHAT IS A SUBLEASE?

A sublease is where the tenant 
enters into a formal agreement with 
somebody else (a sub-tenant) to rent 
part of the premises or the whole 
premises to the proposed sub-tenant. 

AM I ABLE TO SUBLEASE?

In order to sublease the premises, 
the tenant will usually require the 
written consent of the landlord.

Leases often provide that the landlord 
cannot unreasonably withhold its 
consent to the assignment, but there 
are circumstances in which a landlord 
can withhold consent, such as:

- if the maximum number of occupants 
permitted under the tenancy 
agreement would be exceeded;

- if the total number of occupants 
would exceed any council rules and 
regulations;

- if the person being proposed is  
listed on a tenancy database; or

- if the landlord reasonably believes 
it would result in the premises being 
overcrowded.

The landlord can request information 
about the prospective sub-tenant such 
as their name and details of their past 
rental history. 

WHAT HAPPENS IF THE LANDLORD 
WITHHOLDS CONSENT?

If the landlord withholds consent, the 
tenant can apply to the NSW Civil and 
Administrative Tribunal (NCAT) for 
an order allowing the sublease. The 
Tribunal will decide if the withholding 
of the consent was reasonable.

If you wish to sublease the whole 
premises, approval is at the landlord’s 
discretion and if the landlord says no, 
you cannot apply to NCAT. If you want 
to sublease only part of the premises, 
the landlord cannot unreasonably 
withhold consent. 

The tenant must apply to the Tribunal 
within 3 months of becoming aware 
that the landlord has withheld consent.

WHAT ARE THE MAIN ISSUES 
TO CONSIDER?

1. TENANT’S OBLIGATIONS

The tenant remains liable under 
the lease with the landlord, and 
continues to pay rent to the landlord 
and to otherwise deal directly with the 
landlord. The sub-tenant pays rent to 
the tenant and normally has no direct 
dealings with the landlord.

2. GUARANTEES

Existing personal guarantees and 
bank guarantees provided by the 
tenant to the landlord will remain in 
place following a sublease. However, 
the tenant can require that the sub-
tenant provides a guarantee to secure 
their obligations under the sublease.

3. ASSIGNMENT OF LEASE

If the new tenant is to occupy the 
whole of the premise, an assignment 
is usually the preferred option. Where 
the new tenant is to take over only part 
of the premises, this must be done by 
a sublease rather than an assignment. 

4. RETAIL LEASES ACT 1994 (NSW)

If your lease is of retail premises 
covered by the Retail Leases Act  
1994 (NSW), you will have to consider 
the provisions of that Act in relation  
to any sublease. 

At JHK, we recommend seeking 
legal advice before sub-leasing your 
premises and we are able to assist 
you with the necessary enquiries 
and negotiations to best protect 
your interests.
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Call today for an obligation free appointment. 
Tas Signh, Lending Manager

0425 220 000
loanmarket.com.au/tas-signh
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At Loan Market our brokers know that every business is different. With years of 
experience in commercial finance, we can help you understand your options. 

So whether you’re purchasing a commercial property, developing apartments 
or buying a business, we will compare a large panel of lenders to find the right 

finance solution for you.




